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As a tactic of war, assassination is most puzzling. Morally abhorrent to most students of war, assassination has the singular virtue of virtually eliminating collateral damage and harm to noncombatants. In an age when low intensity war is increasingly replacing conventional armed conflict, and pinpoint attacks against combatants are preferred to indiscriminate assaults on mixed populations of civilians and soldiers, assassination should be particularly attractive. Time-tested, it is the paradigmatic “smart” weapon: identify your prey, hunt him down and kill him.


But for reasons that are difficult to understand this is not the case at all. As a tactic of war, assassination evokes particular revulsion. Morally odious, it seems to violate a deep seated and inviolable moral norm. “The most imperative military necessity,” wrote Spaight in 1911, “could not justify the use of poison, or the torture ("inhumane treatment") of a prisoner of war, or assassination.
 Spaight offers no explanation for his conclusion, suggesting instead that the prohibition against assassination is self-evident and incontestable. 


In war, where killing of combatants excites little consternation, the ban on assassination stands out as something of an anomaly. The ban is all the more perplexing in light of changing concepts of warfare that move from conventional conflagrations to low intensity conflict. For policy makers fearful of extensive civilian casualties, tactics like assassination or “targeted killings” exert a certain appeal if they can avoid the widespread devastation associated with conventional war. Why then the anathema? Is there any reason to avoid assassination in the context of war of any kind? The answer I propose to this last question is a guarded “yes.” Assassination, often described as “murder by treachery” faces serious difficulties as a method of warfare. It undermines conventions of war, harms civilian communities and confounds our intuitions of self-defense that allow soldiers to kill in wartime. There are, however, some cases of defensible assassination. These include “ticking bombs” and punitive assassination.

1.
Assassination: Murder by Treachery

Assassination, often described simply as “murder by treachery” attracts particular denunciation. “What scourge,” wrote Vattel in 1758, “could be more terrible in its effects on the human race than the practice of securing the assassination of one's enemy by means of a traitor?”
 Vattel poses a rhetorical question and no more provides an answer than Spaight does. But what is self evident about it? Why is murder by treachery a scourge? 

Assassination brings with it two kinds of harm: harm to the conventions of trust that operate in wartime thereby impinging on the ability of adversaries to wage anything less than total war, and harm to civilians as the traitors and informers necessary to effect assassination infiltrate and undermine the civilian community.

A. Treachery: Undermining the Conventions of Trust During Wartime


Although some military codes explicitly prohibit assassination, the practice is not banned unequivocally by international law and convention.
 Instead it must be teased out of the general prohibition against killing by “perfidious” means, that is,

acts inviting the confidence of an adversary to lead him to believe that he is entitled to, or is obliged to accord, protection under the rules of international law applicable in armed conflict, with intent to betray that confidence...

At first blush, perfidy resembles other acts of devious warfare such as ambushes, ruses and deceptions. But the difference is significant. Ruses aim to deceive one's enemy but not by invoking legal protections. Perfidious acts, on the other hand, are a "deliberate claim to legal protection for hostile purposes."
 Common examples include assaults by enemy soldiers masquerading as civilians or neutrals, soldiers feigning surrender and attacking their unsuspecting captors, and unkept promises of safe passage, particularly those extended for the purposes of peace negotiations. Each of these acts undermines the legal protections afforded combatants during wartime. Assassination is but a subset of perfidious killing characterized by named victims.


While the prohibition against perfidy serves to protect civilians it also protects important interests of belligerents. Without some modicum of trust between adversaries, it is impossible - short of unconditional surrender or total annihilation - to end a battle or a war. The convention of surrender rests upon legal protections that individual soldiers or armies can invoke as they lay down their arms and gain noncombatant status and immunity from harm. In return, their captors expect nonbelligerence from surrendering forces. If these protections are abused, by a soldier suddenly firing from under the protection of a white flag for example, the convention collapses. Next time there will be no prisoners leaving armies no choice but to fight to the death. Adversaries cannot surrender or conduct negotiations if wary that the protection offered by a white flag or safe passage will be violated. Assassination engenders similar suspicions as victims are often lured to their death under the guise of the few conventions of trust and protection that operate during wartime. When these conventions are violated the fragile confidence needed to end war and make peace is eroded. It is for this reason that the Geneva conventions ban perfidy in the strongest language, aware that perfidious warfare and, by extension, assassination, "destroy the necessary basis for reestablishing peace."

B. Treachery: Harm to Civilians and Their Communities

While assassination may take the form of treachery described above it may also hinge upon information provided by spies, informers and traitors who betray their community. Betrayal is perhaps one of the most odious forms human behavior can take. More than a violation of a promise, betrayal takes advantage of an individual’s good faith to do him or his community harm. Communities, and particularly traditional communities, are built on loyalty, friendship, fidelity and allegiance. Practices like assassination abuse these norms and risk undermining communal integrity and well being.

The harmful consequences of assassination are perhaps best exemplified by Israel’s policy of targeted killings in its current conflict with the Palestinians.
 Responding to an increasing number of terror attacks that were an integral part of Palestinian strategy to pry additional concessions from Israel, Israel undertook a policy of “liquidating” Palestinian militants engaged in terrorist activity. Aside from the question of whether assassinations are a legitimate form of self-defense (see below) the policy can be assessed by its costs and benefits. 

At one level it is difficult to assess the efficacy of assassination. Thwarted attacks remain unobserved, and counterfactuals - attacks that would have been launched had there never been a firm assassination policy - are difficult to gauge. Nevertheless, it seems clear, even to security forces, that terror groups were only temporarily disabled. New leaders emerged often more radical that their predecessors and determined to avenge their deaths.
 Following Israel’s month long invasion of Palestinian territory in April 2002, terror networks were reportedly dismantled only to mount deadly suicide attacks within weeks. Many of these came in the wake of the very assassinations designed to prevent them.
 Equally important, an assassination policy fueled by collaboration wreaks havoc on the Palestinian community. Herein lies one scourge of assassination.

Collaborators are the mainstay of Israeli intelligence in the occupied territories. In a recent report, B'tselem, The Israeli Information Center for Human Rights in the Occupied Territories, describes how Palestinians are offered cash, goods and/or reduced prison sentences in return for collaboration. Those who refuse risk losing work permits or access to medical care. The number of collaborators is large and estimates range widely from 40,000 to 120,000 individuals (1% to 4% of the population).
 Anecdotal evidence suggests that collaboration has far reaching effects on Palestinian society. Vigilante justice characterized by torture and summary execution of suspected collaborators is a common problem. Sometimes serving as a cover to allow rival gangs to settle political scores or eliminate those accused of moral turpitude, vigilante justice often erodes respect for law and order across the entire community. Its effects are pervasive. "The Palestinian collaborator in the Israeli strategy," notes Abdel-Jawad, "serves the purpose of creating mistrust, spreading confusion and undermining collective self-confidence within Palestinian society."
 Once facilitated by spies, informers and compromised friends and family members, assassination subverts strongly held beliefs about integrity, trust, honor and loyalty that hold together traditional societies. And, it creates a vicious cycle of violence within Palestinian society “in which the wanted individuals were hunted by the security forces, while the suspected collaborators were hunted by the wanted, who held them responsible for the death or capture of their comrades.

Assassination is invariably linked to collaboration and its effects within the Palestinian community are two-fold. First, treacherous assassination provokes a fierce reaction against both collaborators and those who recruit them and second, it rends the fabric of the moral community and destabilizes Palestinian society. Assassination facilitated by widespread collaboration invites fierce retaliatory response, incurs additional civilian casualties and makes it more difficult to forge peace. 

Assassination is prohibited because its treacherous aspects either undermine the local community where it is practiced and/or breach the fragile trust that endures between nations in wartime. While these are important arguments, they only address the means associated with assassination. Assassination may also be accomplished without the assistance of collaborators or without any violation of trust during wartime. Shorn of treachery and its evil consequences, assassination is nothing more than a “named killing.” This is by no means trivial, for it stands in contrast to all other forms of killing during war as victims of assassination are identified by name, sought out and killed. But is naming names enough to condemn assassination? Repudiating named killings requires a moral argument that invokes self-defense during wartime. Assassination not only runs afoul of calculations of expected utility; it is also difficult to defend as a form of self-defense.

2. Assassination: Named Killings and the Problem of Self-Defense During War
If one has a right to kill in self-defense during wartime, why not a corollary right to assassinate, not by treachery but simply by naming and hunting down an armed adversary? As attractive as the argument might seem, assassination is not easily justified as a form self-defense, and is confounded by the justification of self-defensive killing in general and killing during war in particular. 

A. Killing in Self-Defense

Paradigm cases of self-defense pit two individuals against one another, an attacker (A) and a victim (V). Additional players include bystanders (B) who can intervene at relatively little cost. To justify V’s right to kill A, as well as B’s obligation to intervene and also kill A, A must be “materially noninnocent,” that is, he must pose an immediate and otherwise unavoidable grave or mortal that cannot be eliminated by less violent means. Clearly, as many philosophers have pointed out, this is insufficient: moral conditions of fault, responsibility and intention are also required. A’s action must be morally unjustified and without just cause (an unprovoked or disproportionate reaction, for example), A must intend to kill or gravely injure V, and A must be responsible for his action (uncoerced and without diminished moral capacities). Under these circumstances V may kill A because A is also “morally noninnocent” so that A’s right to life is either lost, suspended or overridden by either V’s right to life and/or his right to self-defense.

As intuitively convincing as these cases may be, hard cases emerge when A is morally innocent (an innocent aggressor or IA.) Here the case for self-defense weakens. Lack of intent or diminished moral capacity, for example, may require V (or B) to disable rather than kill  an AI even at some risk to himself.
 In some cases soldiers may also be innocent aggressors, particularly when they are forced to fight or convinced they are fighting for a just cause. In other cases, they may not be aggressors at all, but armed victims defending themselves. If a theory of self-defense is to have any bite at all, A does not have the right of self-defense, only V. Why then may aggressors who happen to be soldiers kill victims who are soldiers? References to moral and material noninnocence do not seem to help.

B. Killing Soldiers In Self-Defense

Ordinarily, soldiers may be killed in self-defense under circumstances that far outstrip those that constrain ordinary self-defense. Any soldier may be killed during armed conflict at any time whether armed or unarmed, whether posing a grievous threat or idly standing by, and whether innocent or noninnocent. Even when soldiers threaten one another materially, it seems clear that in many cases they are innocent aggressors. Many are conscripted, while soldiers on both sides are convinced of the justice of the their cause. Material and moral noninnocence no longer characterize aggressors. Nevertheless, we are certain that soldiers may legitimately kill one another during war. Why is this so?

To answer this question we often refer to the idea of collective or corporate noninnocence to explain a soldier’s right to kill in self-defense and then reason from the domestic analogy. States fighting one another assume a status similar to individuals. Victim states attacked by aggressor states have the right to self-defense in the same way that ordinary victims do, an entirely coherent idea enshrined in Article 51 of the UN Charter. This tells us nothing, however, about how members of each state’s armed forces assume the right to self-defense that only the state seems to possess. Here, one is inclined to look toward an argument that hinges on some limited form of agency or collective identity so that the justification for self-defense during wartime lies in the changing conception of the self. Just wars are waged by soldiers who defend their community against aggressors. Ordinarily, these aggressors are other nations not specific individuals. Nations threaten one another so that the moral and material conditions that justify self-defense apply to states not to soldiers. But soldiers are those who have to fight and kill. How can their roles be justified? The answer emerges when we view the citizen/soldier as an extension of his community. When the community is threatened it is as if the soldier himself is also threatened. This is a bit of a stretch but it partly restores the conditions necessary for an individual to kill in self-defense. However, the conditions are only vaguely restored for the soldier is not threatened in the same, concrete way the community is.


A vague justification that leans heavily on an individual's identification with his or her political community might be all that is possible to justify his role in the fighting because killing during war can never attain the degree of specificity that characterizes ordinary self-defense. So the soldier who fights can only do so when his individuality is subsumed by the collective identity of his community. He fights to protect his community, not himself. The same transformation occurs on the other side as well, rendering individual soldiers amorphous, fighting each other not as individuals but as agents of their respective polities. As agents they act not in their own name but in the collective name of their community. 


A collective or agency driven account of a soldier’s right to kill in self-defense does not, however, explain the moral innocence that we often attribute to soldiers of an aggressor nation. An invading German soldier shoots at a defending Pole in September 1939. The Pole shoots back and misses. The German returns fire and kills the defender. There are very few cases of clear cut aggression in human history but Germany’s invasion of Poland is one of them. Nevertheless, every Allied soldier knew that his German counterpart has a right to self-defense even if his nation does not. But if the state is not innocent then its emissaries seem equally culpable. If soldiers gain their right to self-defense by their affiliation with the state, then they should lose it when the state is an aggressor. 


One possible answer to this difficulty is the empirical observation that it is usually difficult to disentangle the claims of defenders and aggressors from one another, much less convince any soldier that his claim is not just. Nevertheless it is important to note that even defenders who have no doubt that they are facing an unjust aggressor, still believe that their adversaries command a right to self-defense. Part of the answer must be that the defenders attribute a certain moral innocence to enemy soldiers. But this just reverses the problem. If enemy soldiers are noninnocent then they have no right to self-defense. But if they are morally innocent, and this is a decisive factor, then enemy soldiers have such an overwhelming right to self-defense that the defenders’ right to self-defense is now called into question. The idea of moral innocence does not help us understand a soldier’s right to kill.



To solve this difficulty, Zohar suggests that any resort to individual morality to explain a soldier’s right to kill during wartime only leads to confusion.
 True, but the solution he proposes – a compromise between an individualistic and collective moral perspective – is only partially helpful. Rather than reconcile the two, Zohar is content to allow them a tense coexistence. The inability to reduce our intuitions about self-defense, whether personal or collective, to a single set of coherent principles is the singly most maddening aspect of the contemporary discussion of self-defense. Zohar’s bifurcation captures an important aspect of moral reality, suggesting that soldiers may kill one another because each “participates” in the war effort as a member of a noninnocent “enemy people” yet still retain some measure of innocence as individuals. While this might clarify our intuition that enemy soldiers are both guilty and innocent, it does little to ease the friction between the moral status of the aggressor state (which in the eyes of the defender is always noninnocent) and the moral status of the attacking soldier (who may be innocent or noninnocent). These perplexities also confound our understanding of assassination. 

C. Assassinating Soldiers in Self-Defense


Despite the difficulty one encounters trying to establish the necessary and sufficient conditions that frame a soldier’s right to kill in self-defense, one may defeat the argument for assassination by demonstrating that self-defense hinges on a single necessary condition, namely anonymity. Whether one chooses to describe the complex relationship between the state and the citizen or soldier in terms of agency or collective identity, each presupposes a firm measure of anonymity. Collective identity evokes the idea of peoplehood, a corporate concept that endows a large group of individuals characterized by a common language, history, culture and/or territory with ontological standing of its own. Apart from the aggregate interests of its members, political communities so characterized seek to perpetuate a variety of interests that include identity, self-respect, language, culture and norms. Collectives fight when threatened and members fight as embodiments of the whole, each substituting collective interests for self-interest. In the crudest sense the individual sacrifices his interests and identity to the state. Anonymity follows from this self-effacement and is an essential part of this process. 


Agency, unlike collective identity, preserves the identity of the parties but renders the agent’s identity irrelevant. It offers a better mechanism for understanding a soldier’s right to self-defense because agents do not necessarily bear the guilt of corporate wrong doing. Collective identity, on the other hand, assumes the soldier’s identification with the state so that the state’s guilt might coherently devolve to the individual. Agency is a bilateral relationship between a principal and an agent, the former granting rights and authorities to the latter to undertake certain acts. A state, then, authorizes certain individuals, i.e. soldiers, to kill on its behalf regardless of personal threat in the same way that a corporation authorizes its agents to implement its business policy. In neither case are corporate agents responsible for actions undertaken in the corporate name unless, individually, they act illegally. Corporate agents may not commit fraud nor may soldiers violate humanitarian law without incurring individual culpability. Otherwise, their identities, interests and attributes are irrelevant. Agents have names of course, but they do not act in their own name and attributing responsibility to them by name only creates confusion and misguided culpability. 
 


When the principal is the state, the individual is authorized to kill members of another state who belong to its army regardless of the level of personal threat. A state’s right to wage war is a matter of international law, independent of a state’s right to compel its citizens to act in certain ways, an authority granted by positive law. When a state determines that certain interests are threatened (including its national honor) it may call upon the armed forces to implement policy. Each state, aggressor and defender alike, authorizes certain groups of individuals – its soldiers – to kill one another. We may be tempted to speak in terms of rights, the right to self-defense and the right to kill in self-defense, or in terms of moral and material noninnocence but these only tend to complicate the issues by forcing the counterexamples described earlier. Nations go to war for a wide variety of reasons many of which are rarely grave, existential threats. When they do, they command the authority to compel their citizens to behave in certain ways and, in general, their citizens usually do. Soldiers confronting an adversary simply know that they are authorized to kill enemy soldiers and that enemy soldiers are authorized to kill them. Killing soldiers is not murder (for the homicide is legal) but nor is it personal self-defense.


Whether driven by agency or collective identity the individual soldier necessarily remains depersonalized. He either loses his personal identity or finds it set aside as he goes about his business of soldiering. The difficulty of assassination is its need to repersonalize the state of war and move individual identity, culpability and responsibility to center stage. Once named, victims of assassination must be morally and materially noninnocent aggressors. Often they are not and under these circumstances assassination violates the conditions of killing in self-defense. 

3.
Overriding the Ban on Assassination


As “murder by treachery” assassination must bring more good than harm to merit justification. “Ticking bombs” provide such an example. As “named killing” assassination is only justified when the victims are morally and materially noninnocent. Terrorists, but not all terrorists, meet these criteria.

A. Ticking Bombs: The Argument from Necessity

In conventional war and under rare circumstances, a belligerent may appeal to “supreme necessity” to defend unjust means of warfare. In the most famous instances, nations without any alternative means to avert an existential threat may successfully invoke supreme necessity to defend massive destruction of civilian populations.
 Similarly, although on a more restrained scale, jurists in Israel, for example, defend torture to elicit information by the same reference to necessity.
 “Ticking bombs”, immediate and mortal threats to innocent civilian lives are the classic example. To meet such threats, Israeli authorities defend the use of torture or “moderate physical pressure” to elicit vital information when no other means are available. Aptly termed the “necessity defense” it is localized version of the argument from supreme necessity and exempts a person from criminal responsibility if he acts “in order to avoid consequences which could not otherwise be avoided and which would have inflicted grievous harm or injury [and] provided that he did no more harm than was reasonably necessary [nor] disproportionate to the harm avoided.
 The necessity defense is not unique to Israel although its use there is one of the rare instances where justifications for individual actions are drawn on to defend political or military policy.

Necessity in this case is not “supreme” necessity because there is no existential threat to the entire community and while this fact alone may be sufficient to defeat the necessity defense without further argument, it seems reasonable to allow one to invoke the necessity defense commensurate with proportionality. Assassination, then, may be defensible in rare cases of overriding necessity.
 While this would forbid obliterating Palestinian cities to raise the probability of preventing a terrorist attack, it might allow a banned practice like assassination, whether a named killing or murder by treachery, to eliminate a reasonably certain threat to innocent civilians. 

It is important to keep in mind, however, that the necessity defense cannot legalize assassination. It only provides a defense for illegal acts. Extenuating circumstances only offer grounds for mitigating punishment. The necessity defense is not, nor can it be, grounds for a blanket endorsement for illegal forms of warfare. On the contrary, it reinforces the rule prohibiting assassination with the hope that violations will be rare and defenses solidly grounded. 

If assassination is ever to be defensible, then, it must meet the general conditions that the necessity defense demands. First, assassination is a measure of last resort taken in the face of an immediate and otherwise unavoidable mortal threat to innocent civilians. This restricts the illegal act to one of absolute necessity, limits its use and arrests the slide toward those forms of assassination that have no strategic value - such as retribution - or unnecessarily harm civilians. Assassination therefore must be primarily interdictive and not aim toward punishment. Second, it must be certain that that the victim is a key figure whose death will achieve the desired results. This demands knowledge that the suspect is not only preparing an attack but is so instrumentally involved that only his death can prevent it. Third, one must be fairly certain that assassination would accomplish its strategic goal and therefore leave little chance that the mission itself and/or subsequent retaliation would take more lives that the assassination saves. Finally, it must be remembered that costs can be contained only if assassination is used on rare occasions. This attenuates, but does not entirely dissolve, the moral repugnance associated with assassination. Once widespread, the value of assassination is defeated by the cost to mutual trust and the fierce and inimical resistance it engenders if and when facilitated by collaborators and informers.
B. Assassinating Terrorists: Self-Defense or “Punitive” Assassination?

Named killings can be justified in self-defense if the aggressor is morally and materially noninnocent. This suggests three categories to consider. At one extreme are those soldiers fighting in a conventional war who are materially and morally noninnocent and, as such, they cannot be justifiably assassinated. As nations fight one another, the material threat that soldiers pose to one another is generally irrelevant as their identity and individual welfare is subsumed by the collective. Moreover, any soldier’s commitment to his cause and willingness to respect humanitarian law grant him a firm measure of moral innocence. Material and, in particular, moral innocence contribute to feelings of dishonor and revulsion often associated with wartime assassination independent of its effect on subsequent peace making efforts. 

Opposite conventional soldiers are international terrorists who are neither materially nor morally innocent. Qaeda terrorists, for example, target civilians in clear and willful violation of humanitarian law leading some to suggest that they may be readily assassinated in self-defense. This immediately raises questions about assassinating any terrorist. “If the United States can fire a missile at an al Qaeda leader in Yemen,” asks the Washington Post, “why shouldn’t Israel aim one at Yasser Arafat in Ramallah, or Russia target exiled Chechen leaders in Turkey?” The relevant differences, the Post points out, are “fundamental:” Al Qaeda lacks affiliation to any national cause that can provide any basis for casus belli or self-defense, has no political leaders to speak of, nor seeks political compromise or accommodation.
 

These differences imply that joining a national cause bestows a special status on combatants, an assumption that just war theory and international law support. This has two implications when considering assassination. First, Qaeda terrorists, in the absence of national affiliation, are simply bands of individuals threatening others. In many ways this makes them nothing more than criminals and while this deserves further attention the important point is that Qaeda terrorists are always a material threat. Their operatives cannot claim, as ordinary soldiers sometimes can, that they are materially innocent. Second, justice and innocence in war depends upon a recognized political cause that Al Qaeda does not possess thereby undermining any claim of moral innocence. As a result their operatives are both materially and morally noninnocent and may be killed under the conditions inherent in justified self-defense. Given that the fight against international terrorism is also generally free of the corrosive effects of collaboration there should be little compunction about hunting down Qaeda militants who are planning military operations against civilians in other nations. 

Somewhere between conventional soldiers and international terrorists are those like Palestinians and Chechens. Looking at the utility of assassination it is clear that Chechens and Palestinians cannot usually be assassinated without the assistance of local collaborators, without harming civilians, without precipitating a vicious response, and without jeopardizing the trust necessary to subsequently make peace. However, there is no also doubt that their moral noninnocence is tempered by their national cause. In other words, it is not only costly to assassinate these terrorists but it is also true that they do not represent the same kind of material and moral threat that characterizes international terrorists. The question remains whether a national cause is sufficient to make a combatant morally innocent in order to preclude assassination. The answer is no. Moral innocence requires a just cause and just means. One generally assumes that soldiers party to a conventional war will fight by just means and respect humanitarian law. Their innocence, therefore, hinges on the perceived justice of their cause.  Combatants fighting in violation of humanitarian law, however, cannot lay claim to moral innocence. Thus a Palestinian or Chechen terrorist is less noninnocent than an Qaeda terrorist although not sufficiently so to shield him from assassination when there are no overriding utilitarian considerations. This assessment may change, however, if terrorists pursue conventional means of fighting by targeting combatants, for example, and by making an effort to limit civilian casualties when they do so.

Assassinating terrorists, however, is not the same as punishing terrorists for prior misdeeds. Defensive assassination targets individuals in order to prevent imminent harm. Punitive assassination targets those accused of crimes committed in the past. At first glance, punitive assassination is nothing more than “extrajudicial execution.” Like torture, it is unequivocally banned by UN conventions without regard for “a state of war or threat of war, internal political instability or any other public emergency.”
 In theory, few dispute this prohibition. Most nations support the ban on extra-judicial execution with a clear understanding that it grossly infringes upon civil rights and dangerously undermines law and order. In practice, however, the issue is more complicated. While arrest and trial are preferable to extra-judicial execution, governments headed by the Palestinian Authority or Taliban do not readily extradite suspected terrorists. This leaves nations like Israel or the US with little choice but to arrest suspects themselves. This creates no ground, however, for execution or punitive assassination. While law enforcement officials may legitimately use lethal force if threatened with grievous harm, they have no right to execute suspects when “operational difficulties,” as Israel’s Chief of Staff once tried to argue, “make it too dangerous to capture and bring suspects to trial.”
 

Yet the argument for punitive assassination cannot be dismissed without considering the larger place of punishment in warfare. Nations wage war to punish aggressors as well as to repulse them. The Americans not only wage war to dismantle terrorist infrastructures but to punish terrorists like bin Laden for what they have done and to compel the states harboring terrorists to hand them over for justice. States refusing this call may be attacked as agents hostile to the interests of the United States. This is the logic for attacking Afghanistan. Not only is the US set to ferret out terrorism but to punish the Afghan government for abetting terrorism in the first place.

Punishing an aggressor state by sanction, territorial loss and/or the ravages of war remains an integral part of the international order. Lack of a judge leaves nations free to pursue justice and exact punishment. Extending this right to pursue individuals creates two distinct categories of extra-judicial assassination: one domestic and one international. Domestic extra-judicial assassination is ruled out as an affront to law and order, but international extra-judicial assassination is a different issue. If a criminal state may be punished, why not some of its citizens? 

In many ways this brings us back to the issue of self-defense. Because war is directed against states, and soldiers are only its agents, then soldiers themselves do not bear the guilt of the aggressor state. Thus soldiers may not be punished for fighting. They may be killed in the course of the war, but they may not be punished following capture and may not, if the arguments above are correct, be assassinated. Instead, they may only be punished for personal misdeeds. Most often, the state to which they owe their allegiance is the agent of their punishment. However, this is not always true. In fact, the closest analogy to terrorists are war criminals, that is, participants in an armed conflict who violate humanitarian law. War criminals are judged by other states, usually the victors. But the point is that they are judged; a suspected war criminal cannot be summarily executed but must be captured and tried. Ironically, he may be killed during hostilities even intentionally (e.g. by bombing a concentration camp) yet we recoil from hunting him down and killing him for his past deeds. The logic is the same of self-defense and assassination. Killing is permissible when soldiers are anonymous, once named they may only be killed if materially and morally noninnocent. Terrorists actively targeting civilians and unaffiliated with a national cause are material and moral threats. Terrorists who admit their roles or whose criminal acts can be ascertained by other forms of evidence might be tried in absentia and executed. But this is no longer assassination, nor is it extrajudicial execution but the only sort of due process possible when hostile states harbor terrorists. Punishment in this way does what assassination can’t: it circumvents the condition of anonymity that permits killing during war and allows named killing of specific individuals.

4.          Conclusion

Low intensity wars, limited conflicts, and struggles between asymmetrical forces bring alternative forms of warfare to the fore. Nations fighting guerillas or insurgents, but particularly terrorist groups intentionally targeting noncombatants are faced with very difficult questions of appropriate response. The stronger power cannot, in good conscience, target noncombatants on the other side. The force of international law and the customary norms of conduct incumbent upon peace loving nations of the world community are just too strong. On the other hand, stronger nations always face the risk of a response that is perceived to be disproportionate leading to cries of injustice from the other side and expressions of sympathy from some in the world community, precisely the response terrorists seek when they target civilians in the first place.

In this context, assassination has much to offer. It avoids the pitfalls of disproportionality, nondiscrimination (by targeting only the terror suspect) and the fear of violating noncombatant immunity. Yet it meets with particular outrage and rightly so. Apart from the harm it poses to civilians and civilian communities as collaborators are recruited to facilitate assassination, assassination impinges upon the relationship between combatants, a category often overlooked in contemporary discussion of ethics and war. When combatants are legitimate, in the narrow sense that they belong to some military hierarchy and generally adhere to humanitarian law, assassination of a adversary prompts a particular outrage because it undermines the very nature of self-defensive killing together with some of the basic institutions of trust that operate during wartime. When adversaries are criminals then assassination smacks of extrajudicial execution, a violation of basic international norms that nations in good standing in the world community can no more violate than noncombatant immunity. In either case, the stronger adversary faces a difficult dilemma. Most often it cannot respond without accusations of disproportionality, nondiscrimination and harm to civilians. When it tries to minimize these by resorting to tactics like assassination it runs up against similarly well entrenched institutions of war and peace. This places stronger adversaries in a firm quandary that may be resolved partly by the judicious use of assassination but more likely means that grossly asymmetrical national conflicts can not be solved or readily addressed by military means.
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